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EDITORIAL NOTES 


ONLY RARELY does the death of a Judge upon the Bench lead to such 
wide-spread expressions of sorrow as has occurred in the untimely and 
sudden death of Judge Nelson Y. Dungan, of the Circuit Court of 
Essex County. His fairness in the trial of causes, his common sense 
in getting at the vital points involved, his courtesy to members of the 
Bar appearing before him, his general correctness in conclusions of 
law as shown in the few appeals from his decisions, and the still fewer 
ones that have been reversed, have marked him for several years past 
as a proper Judge for promotion to the Supreme Court Bench, which 
perhaps, only politics prevented. In the community where he lived no 
man in recent years has been equally useful. Whether it concerned 
civic, military or religious affairs he was always ready to step up to a 
high mark and maintain it. The writer journeyed with him for approxi- 
mately three months to and about Europe in 1930 (had done so once 
previously), and can testify to his helpfulness to others, ability to 
grasp the essentials of sightseeing, and his interest in securing knowledge 
of historical scenes. Born in humble circumstances, by sheer pluck and 
force of character he raised himself to a position of honor and usefulness 
that made him well worthy of the commendations and grief at his loss, 
as now testified to by his friends. Most men, especially Judges, have 
some enemies; have some acquaintances to speak ill of him during life, 
if not of after death; but Judge Dungan had none. He has passed away 
with universal esteem and regrets. It was highly proper that the Chief 
Justice of the State and other Judges, lawyers and citizens in such an 
unusual number should attend his funeral. 





The Judicial Council of this State has made many admirable sug- 
gestions of reform in our practice and as to our Courts, some of which 
have already passed into law. As to those which have reached the statute 
book, the “Journal of the American Judicature Society” notes them as 
follows: 
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“The Council reports that five of the bills which it presented in its 
first report were enacted. One Act which enables Circuit Judges to hear 
arguments on rules to show cause why a new trial should not be granted 
as to Supreme Court issues has reduced the appeals in the Supreme 
Court by more than one-third, has resulted in disposing of most such 
motions within one week by oral opinion at the conclusion of the argu- 
ment, and has greatly reduced the cost to litigants. Another Act has 
done away with double appeals. A third provides that Common Pleas 
Judges in the larger cities shall not practice law, which will lead, it is 
presumed, to their inclusion among the higher Court Judges who are 
appointed equally from both parties. A fourth Act permits of the use 
of Common Pleas Judges in the Circuit Court, being somewhat like the 
use in Massachusetts of district Judges for Superior Court work. The 
fifth Act requires Judges and Court clerks to render the information 
needed by the Council.” 


Without doubt other suggestions by the Council will be favorably 
passed upon by the next or a near succeeding Legislature, but we express 
the hope that the Council will soon come to the conclusion that no Judge 
on the Bench in any of the Courts of this State shall be allowed to 
practice law. The Council thus far has succeeded in making this rule 
to apply to Common Pleas Judges in the larger cities, but it should apply 
to all Judges. The reason is manifest. It would tend at once to increase 
the respect by both lawyers and the public to, and add to the dignity of, 
those who sit upon the Bench. Litigants and their attorneys now try causes 
before a Judge who is supposed to be, and ought to be, impartial and repre- 
sentative of the dignity of the Court and the law. Perhaps the very next day 
they observe the same Judge engaged in using his wits and the strategy 
of a lawyer in a trial before another Judge, and the respect for him and 
his office dwindles. Of course a change along this line would mean 
that proper salaries are given to each Judge, whether Common Pleas or 
District Judge, so that there is a reasonable recompense to him for the 
forbearance of practice. But public expenditure need not necessarily 
be increased provided general practice is so reformed that the Judges all 
do full-time work, and are so adjusted as to when and where they sit 
as to reduce some of the unnecessary Court expenses. One Jury Com- 
missioner instead of three in each county; fewer juries and more re- 
sponsibility given to Judges to determine the facts at issue, can be made 
to more than offset an increase in salaries. Technicalities which impede 
justice need to be put aside in all trials in all Courts, and the saving thereby 
to the public and to litigants would be greater than any additions to a 
Judge’s pay. 





While there is general regret that so able and popular a Vice-Chancellor 
as has been Edmund B. Leaming of Gloucester county, has deemed it 
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wise to resign, the members of the Bar of South Jersey appear to take 
it most kindly that Circuit Court Judge Francis B. Davis has been given 
appointment in Vice-Chancellor Leaming’s place. Judge Davis has already 
assumed his new duties. He is 54 years of age and has practised law at 
Woodbury for a third of a century with marked success. We note else- 
where the main facts of his life. The ex-Vice- Chancellor has served 
in his office 26 years, and we have yet to hear that he has not fulfilled 
its duties to the eminent satisfaction of Bar and litigants. 





In Clott v. Jordan, 10 N. J. Misc. Reports, p. 733, Circuit Judge 
Ackerson recently rendered an opinion holding that an engagement to 
assume a mortgage debt is a collateral and independent covenant or cuon- 
tract and is not merged with the deed when it is given. It was an im- 
portant holding, attracting the attention of a careful Newark lawyer, 
who tells us he sent a letter to Judge Ackerson on the subject and permits 
us thus to quote from it: 


“TI was wondering whether you had seen the opinion of Justice 
Donges, speaking for the Court of Errors and Appeals, in Smith v. 
Colonial Woodworking Co., Inc., 110 N. J. Eq. 418, wherein he held that 
a deed expresses the final intentions of the parties as to so much of the 
contract as it purports to execute and that parol evidence is not admissible 


to establish the terms of a contract for the sale of lands in contradiction 
of the deed, where there is no prayer for the reformation of the deed. 

“The Court further held that a vendee taking title to property en- 
cumbered by mortgages is not obligated to pay the mortgages beyond the 
value of the land, unless there is an assumption of the mortgages in the 
deed, or the mortgages are stated in the deed to be taken as part of the 
consideration money. At page 421, Justice Donges says: 

“*The question presented was whether there had been an assumption 
of the payment of the mortgages or not, and that this was to be determined 
by the deed because the deed is presumed to express the ultimate intent 
of the parties ; that therefore the agreement of sale, the settlement papers 
and everything that preceded the making of the deed were inadmissible 
for the purpose of proving the assumption of the payment of the mort- 
gages where the deed was silent.’ 

“The decision of the Court of Errors is an advance and a change of 
the law as I formerly understood it. Your conclusion is in accord with 
my understanding of the law.” 





Chancellor Walker has come to the conclusion that certain unspent 
Chancery funds under the control of his Court may be taken to defray 
the expenses of the investigation of his own Court directed by him, 
which is being conducted by former Judge Carrick. As is well known 
the last Legislature refused to appropriate anything for the cost of the 
investigation. Some politicians would have none of it. If the Chancellor 
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is right, the investigation will be paid for as it proceeds. If the Court 
of Errors and Appeals holds he is wrong, the funds will have to be 
raised by subscription, or the next Legislature applied to for settling the 
bill. The matter is an important one and should be solved finally and 


promptly. 





According to a late issue of “Notes on Legal Education,’ the 
number of lawyers in this country continues to grow at an amazing rate. 
Thus: 


“Census figures for 1930 reveal a total of 160,605 lawyers in the 
forty-eight States and the District of Columbia, as compared with 122,519 
ten years before. During the last decade the numbers in our profession 
have increased by a third, which is twice the percentage of increase of 
the population during the same period, and five times that of the doctors.” 


And, to continue : 


“We continue to get over twice as many lawyers as we need to 
maintain the 1930 ratio of 131 lawyers to every 100,000 people. With 
40,000 students in Law Schools this Spring it is evident that for the next 
two years, at least, the number of candidates for the Bar is not going 
to be very materially diminished. Is it not time to take some steps to re- 
duce this flood tide? If all those students who applied for a license or 
all who finally secured admission were competent and of the character 
we need, then we would have little or no cause for complaint. But the 
men who have the most intimate knowledge of the facts know that this 
is not the case. How can it be, when in seven States in this present 
year of grace a man can take the Bar examinations who has never 
finished grade school or has never gone to Law School a day in his life; 
when, still, in more than half of the commonwealths of our Union no 
college education is required and when in many States there is no adequate 
character examination, and in those where there is, character committees 
reject much less than five per cent of the applicants. 


New Jersey’s share of new lawyers holds up with the rest of the 
country, few States equalling it. Said an older member of the Bar the 
other day: “Do you know why so many new applicants for the Bar are 
of foreign-born parentage? It is because, as a rule, the foreign-born 
father wants his son to become a lawyer. And so the son is sent to a 
Law School.” The remedy? There’s the rub. What is it? 





We recently commented upon the whipping-post as a deterrent to 
crime. It was not intended exactly to commend it for this State but it 
seems to have had good effect in Delaware. Now we find the idea 1s 
given currency in the Houses of Parliament in England, and in the 
Courts of that country. <A recent dispatch from London says: 
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“While some sociologists and students of crime in Great Britain are 
arguing academically about the methods which should be adopted to 
deal with motor bandits and other perpetrators of crimes of violence, 
the Bench, much to public satisfaction, is almost daily inflicting floggings 
with the cat-o’-nine-tails on the enemies of society convicted of such 
outrages. The House of Lords, too, believing that application of the 
milder birch rod is a suitable form of punishment for certain types of 
delinquents between the ages of 14 and 18, has compelled the House of 
Commons to accept that point of view to secure the passage of the chil- 
dren and young persons’ bill. Lady Astor and many other members of 
Parliament may regard this as a retrograde step, but the majority of the 
Peers of the realm think that timely application of the birch should have 
a salutary effect on some budding citizens. In one day, recently, strokes 
with the cat-o’-nine-tails, figured in the sentences of nine men convicted 
of robbery with violence. The sentences also include terms of imprison- 
ment. A day or two previous, six others had received similar sentences. 
The ‘cat’ has probably been ordered in more cases in the last year than 
for many years. Whatever the reformers may say about the efficacy 
of flogging, the general opinion of the Bench is that the individual who 
receives twelve or fifteen strokes with ‘the cat’ never wants another dose.” 





Another Anneke Jans case is likely to be started soon to divide up 
among some “20,000 descendants” of early New York City patentees 
pretty much all the central part of that metropolis. Foolish people still 
live. According to the “New York Times” of July 14, this is the outline 


of the proposition : 


“Faded signatures scrawled with the quill pens of a bygone age 
and documents drawn in the days when Indians roamed through the 
tangled woodlands of Manhattan Island will form the historical back- 
ground for the meeting here on July 20 of several hundred descendants 
of the twenty-three original patentees of the town of New Harlem, who 
will discuss ‘ways and means’ for the recovery of hundreds of acres of 
some of the most valuable land in the world. 

“The town of New Harlem, which got its third and last ‘patent’ from 
Governor Dongan in 1686, originally included in its boundaries all land 
on Manhattan Island northeast of a line from what is now Seventy-fourth 
Street and the East River through McGown’s Pass in Central Park past 
the northeast corner of the Columbia University campus to a point just 
above Grant’s Tomb on the Hudson. What was then cow pasture, 
copse and thicket, is today a maze of crowded dwellings, expensive shops, 
subways and concrete highways, and the land which then was free for 
the taking is now worth millions, if not billions of dollars. The land in 
question embraces almost half of Manhattan Island. 

“Those who can genealogically prove their descent from Jan Delavall, 
Resolved Waldron, Peter Parmentier and the others of the original 
patentees now number in the neighborhood of 20,000, it has been estimated, 
and are scattered all over the United States.” 


A meeting of the “heirs” had been held in the city (they had formed 
themselves into a “Corporation of the Town of New Harlem,” some ten 
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or so years ago, and published a book upon “An Amazing Civic Wrong 
Now at Last to be Righted”), and, of course, assessments will be made, 
lawyers paid fees, and efforts made to overcome all statutes of limitations, 
‘so that billions of land property may be divided.” 





According to the official 1930 Census returns, New Jersey has a 
foreign-born white population of 833,727 persons, of whom 64,109 can- 
not speak the English language, and, of these, 38,860 are classed as 
“illiterate,” which means they are an incubus on the State, and will be 
such unless proper methods are taken to give them an education. Reduc- 
ing the number to actual voters it can readily be seen that, if they gen- 
erally voted for candidates for office of any one particular party, they 
would frequently change an election result. Certainly no more illiterates 
should be allowed to come into this country at all, and those who are 
literate, but do not know our language, should be taught English in night- 
schools or otherwise, and laws should so require. Immigration is often 
a difficult problem, but it seems well established by custom and good 
sense that no country shall be obliged to receive aliens who are not quite 
certain to become good and intelligent citizens. When our nation was 
in its infancy lower classes of immigrants could not well be kept out, 
as the machinery for it was too loose; but today laws can reach the prob- 
lem at sources and should be rigidly enforced. 





RECOLLECTIONS OF SOME DECEASED PATERSON ATTORNEYS 


[In one of the numbers of the “Paterson Morning Call” in July, Mr. William 
H. Belcher, well-known attorney of that city, writes some interesting facts about 
some lawyers there of a time now gone by. He referred specially to those in the 
Stevenson Building. We cull from it the following in reference to deceased mem- 
bers of the Bar having offices in that noted building.—Enpiror. ] 


About where the Labor National Bank now stands is the site of the 
Stevenson building, a structure for office purposes erected about 1886 by 
Garret A. Hobart and Eugene Stevenson. Mr. Hobart had little to do 
with the building after its erection, and it was subsequently acquired by 
Mr. Stevenson, who was the sole owner at the time the big fire of 1902 
put it out of existence. It was a brick and stone affair three stories in 
height, with stores on the ground floor, and on the second and third floors 
exclusively an office structure. It was primarily a headquarters for Mr. 
Stevenson, who occupied a suite of rooms that housed an enormous 
library, with connecting rooms devoted to his law practice. He had just 
finished his term as Prosecutor of the Pleas and was returning to private 
practice, when he erected this business home. He and the late Peter 
Ryle had been partners for six years, and on the second floor of this 
new building Mr. Ryle had the apartment on the left as one ascended 
the stairs, while Mr. Stevenson’s apartment was on the right. 
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These men were about as unlike as any two one could mention. Mr. 
Ryle, the son of John Ryle, was familiar with the silk industry, and 
although he was a general legal practitioner, yet his clients were mostly 
silk dealers who knew he would understand their wants. Mr. Stevenson’s 
legal work was more diversified. He liked big and hard cases that re- 
quired the exercise of the digging propensities of which he was a past 
master. There was no known precedent that he did not find and no 
matter how severely the Court would rebuke him, he was ever ready 
with an answer. He did not tolerate sham, and his battles for justice 
and right were indicative of his character. He had no notion at this 
time of ever becoming an Equity Judge, in which capacity he dispensed 
his wisdom for twenty-one years and was the final Judge in many great 
cases. He was simply an awful penman, and no one but his longtime 
stenographer could read his execrable hand. He was patient, tender, 
and kind, and he had a heart that responded to every demand made upon 
him. In his latter years he retired, but in order to keep from rusting 
out he became President of the Passaic County Historical Society, in 
which position he served with honor. It would have pleased him if he 
could have known about the future home of the Society in Lambert Castle. 


As I have said, he and Mr. Ryle were unlike, but they seemed to be 
a pair that had no differences, their relations at all times having been 
most pleasant and amicable. It was Mr. Ryle’s custom to have his horse 
and phaeton brought around to his home, so that by ten o’clock he could, 
each day, attend the official meeting of the Pioneer Silk Company in 
the Murray mill; then in due time he would arrive at his law office, 
open his mail, and commence his daily grind. With the exception of a 
short luncheon period he was generally to be found at his office up to 
6 p. m. He would go occasionally to his farm in Wayne township, a 
rugged spot whose wild beauty caught his fancy, but not much of a 
farm, yet it gave him a thrill as he visited it and viewed the efforts of 
the men who were to turn the place into one of the most picturesque in 
northern New Jersey under his direction. He took pride in his Dutch 
belted cattle, and no matter if it cost him six dollars a head to raise cab- 
hage, as he once told me it did, it gave him pleasure and health. Little 
did he think he would die on this same place. When he started to build 
up his home there (for so many years past the Gaede place), he 
would go up to the farm oftener, but generally Mrs. Ryle had full over- 
sight of the work and proved entirely adequate for the assignment. I 
do not think anyone ever saw Mr. Ryle angry. He had the best control 
over his passions of anyone I ever met. His polite, courtly, generous 
treatment, even of those who must have tried him severely, was marvelous. 
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He was an accomplished lawyer, and if he could get his case before a 
jury, a favorite verdict could be depended upon. 

He could make the most convincing address imaginable; at times 
he seemed inspired, and his voice rang out like a clarion. The easy and 
melodious flow of words that seemed to spring without effort, and the 
melting earnestness of his closing words, always had the desired effect. 

As I have said, Mr. Ryle did a general legal business. The “Morning 
Call” corporation was formed under his direction. So were the Hamilton 
Club and the Silk City Safe Deposit and Trust Company. These will give 
an idea of the scope of his practice. He died too early, only forty-two. 
The best epitaph I have heard of him was by Judge Van Cleve, who 
said, “Peter Ryle was a prince.” 

As you mounted the stairs of the Stevenson building, you saw the 
sign of Benjamin Aycrigg directly at its head. He prospered there be- 
cause he gave unstintingly of his time and talents to those who placed 
their legal business in his hands. He also died early, leaving a respected 
name. . . 

Along came James D. Donnell, who had been a clerk of the grand 
jury and recently admitted to the Bar. He was a teacher in the Waters 
school and a reporter on the Paterson “Daily Press.” He also tutored 
young men who wanted to go to college, among whom were Nicholas 
Murray Butler, Frank Gledhill, Henry W. Gledhill, the Cohen brothers 
and some others I do not now recal!. He was one of the Board of 
Examiners of a leading New York college, and was also Superintendent 
of Schools for Passaic county. He died a young man. What he did not 
know about higher mathematics, good English, and all the other things 
with which a scholar should be conversant, is too unimportant to mention. 

Still higher up on the third floor were Frank and Harry Gledhill. 
Harry in those days was bothering with politics, and most of his time 
was spent in Trenton, where for several terms he was a member of the 
Legislature. His brother, Frank, had also been a member, but forsook 
the law to become a banker. He married a California girl and moved 
to that State, and has only recently died. He was a mild-mannered and 
lovable character. Harry is still in Paterson [has died since this article 
was written—EpiTor] and is about the best-informed person we have on 
local history, especially relating to the Society for the Establishing of 
Useful Manufactures. These brothers had much in accord; a more 
likable pair is seldom found. I remember that once Harry and John W. 
Harding tried to get Judge Hopper to admit to bail a man charged with 
murder. Harry could not see the justice of the decision, and he did not 
allow his relationship to the Judge nor the respect he owed to the Bench 
to prevent him from expressing his opinion. When Harding followed in 
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like vein, the Judge had certainly received a verbal castigation that 
should have retained a fixed place in his memory. 

Near them on the same floor was David J. Berry, about the neatest 
dressed lawyer in Paterson—always that boutonnier, always with the im- 
maculate shirt front, and always having the grace and style of a gentle- 
man. We called him “Dave”. He was democratic, not stuck up, and 
about as fine a type of man as one would wish to meet. He made several 
trips across the water, and once I wrote him a letter when he was at 
Aberdeen, Scotland. He told me afterwards that it was Sunday and 
rainy when he got it, and he was blue and sick. I know I referred face- 
tiously to some of the boys, and he said it made him laugh and forget 
himself. Dave had a big clientele from Bergen county, and almost always 
had a clerk who could talk Dutch to them. Dave died early. When 
informed of his passing, a man who was looking for him under the 
impression that he was still alive, said of him, “Gifted and gone.” 

WituiaM H. BELcHer. 





THE THIRD DEGREE 


[In an article in a recent issue of the “Michigan Law Review” on “Judicial 
Examination of the Accused. A Remedy for the Third Degree,” the position is 
strongly taken that the true “remedy” is to have an accused criminal examined as 
nearly at once as possible before a proper magistrate for interrogation, instead of 
using usual police methods to extract confession. After a full discussion of the 


subject in general the writer says :—EpirTor.] 

“The preceding discussion shows the ineffectiveness of existing checks 
on unlawful police practices; it shows that there is no adequate legal 
method of interrogation at present ; and it shows particularly that interro- 
gation is necessary to satisfy the motives which actuate police in their 
illegal conduct and which induce magistrates to connive at it. The remedy 
proposed consists of two essentials : 

“(1) That the accused be promptly produced before a magistrate 
for interrogation ; and, 

“(2) That the interrogation be supported by the threat that refusal 
to answer questions of the magistrate will be used against the accused 
at the trial. 

“It is submitted that the two features of the proposed plan must be 
linked together. The magistrate must have power to interrogate the 
prisoner. The present system which allows the accused an opportunity 
to make a statement but denies the magistrate power to ask questions 
is not effective for the purpose of securing information. And the power 
to interrogate must be supported by some compulsion to answer questions ; 
otherwise it will be rendered impotent. Neither is the compulsion afforded 
by the right to comment on failure to testify at the trial sufficient. The 
comment must be upon the prisoner’s refusal to answer questions at the 
interrogation. It is true that some writers have asserted that the problem 
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of the police third degree would be solved if the Judge and Prosecutor 
were given the right to comment on the prisoner’s failure to testify at 
his trial. But analysis of that proposition makes the conclusion appear 
to be a non sequitur. The possibility that at the trial an inference of guilt 
may be drawn from the accused’s silence is hardly equivalent in the eyes 
of the police to a confession or other valuable information obtained 
shortly after arrest. In other words, making criminal procedure at the 
trial more effective against the accused does not satisfy police motives 
that demand interrogation immediately upon arrest. The fact that in 
New Jersey, where comment on accused’s failure to take the stand is 
allowed, police continue to practice third degree methods is persuasive 
proof that the right of comment furnishes no magic wand for the reforma- 
tion of police practices. For the purpose of remedying the third degree 
the psychic compulsion produced by the threat of comment is of no 
value unless that threat stares the accused in the face immediately upon 
arrest. 

“The plan proposed of requiring prompt interrogation by a magis- 
trate supported by the threat of comment on failure to answer carries 
considerable promise. The plan necessarily involves prompt production 
of the accused before a magistrate. This is a sine qua non in the mitigation 
of third degree abuses, for so long as prisoners are in the control of 
officers there is a temptation to resort to third degree practices. 

“The plan provides an immediate opportunity for questioning the 
accused while the pursuit is still hot and the clues are yet fresh. By 
warning the accused that the whole record of the interrogation will go 
to the trial Court, so that his silence in refusing to answer questions or 
make explanations will be used with telling effect against him before 
the jury, a strong psychic pressure will induce him to break his silence. 

“Nor should it be forgotten that the larger number of those who are 
arrested are willing to speak and answer questions. Even the fact of 
a false statement made by a prisoner after arrest in order to cover his 
guilt can be used against him at the trial often with as much effectiveness 
as a truthful incriminating statement. Questioned immediately upon 
arrest, the accused does not have time to work out a coherent fabricated 
story or defense alibi. From the viewpoint of police psychology it ap- 
pears that inauguration of a scheme of magisterial interrogation will 
greatly weaken the police motive for private interrogation since that 
motive wili find vicarious expression in a substituted device. Viewing 
the problem historically, Dean Pound ascribes the extra-legal develop- 
ment of the ‘unhappy system of police examination’ in the United States 
to the sloughing off by Justices of the Peace of their police powers, 
including examination of the accused, thereby leaving ‘a gap which in 
practice had to be filled outside of the law.’ The proposed plan would 
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fill the gap which resulted from the differentiation in function between 
magistrate and police with the effect of forcing the police to adopt the 
system of extra-legal interrogation. It would vest the power of interro- 
gation in officers who are better qualified to exercise the power of interro- 
gation fairly and effectively. 

“The probability that a proposed remedy will not be a panacea for 
all ills should not, however, blind the critic to its substantial worth. 
Assuming that magisterial interrogation of the accused will not furnish 
a complete remedy for the third degree evil, it does not follow that it 
should be rejected. Not only the real and supposed shortcomings of 
the proposed plan from the viewpoint of police psychology need to be 
considered but also its merits from the same viewpoint. It seems prob- 
able that the larger number of those now subjected to police interroga- 
tion would be taken by the police before a magistrate for immediate 
interrogation. That itself would be a gain. The implications of this gain 
are also significant. If in the greater number of instances police volun- 
tarily took the prisoner to a magistrate or Justice of the Peace for interro- 
gation, police habits would be formed which would have a cumulative 
effect in undermining the third degree as a police institution. And, 
in evaluating the probable effectiveness of a system allowing magisterial 
interrogation, weight must be attached to the effect of the existence of 
such procedure on the attitude of Prosecutor, Judge and magistrate toward 
third degree practices. As previously pointed out, Judge and magistrate 
cannot be expected to insist on enforcement of the rule requiring prompt 
production of the accused before a magistrate until some lawful method 
is substituted for the present system of police interrogation. The sub- 
stitution of magisterial interrogation should remove motives for conniving 
at unlawful police interrogation and at the same time furnish the magis- 
trates with an incentive to insist on their own, prerogatives.” 





REFORM OF THE CALENDAR 


[The following is an extract from an address by the President of The World 
Calendar Association before the Committee on Commerce of the American Bar As- 
sociation in April last—EbpiTor]. 


It was in 1928 that the American Bar Association first indicated 
its interest in calendar revision, asking the Committee on Commerce 
to study the subject from its legal and commercial aspects. A year 
later the Bar Association adopted a resolution requesting the United 
States government to participate in international conferences on calen- 
dar reform. 

A significant fact on both occasions was that the Bar Association 
avoided endorsement of any particular plan, notwithstanding the ef- 
forts of an active group of 13-month advocates. The more moderate 
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and reasonable plan for a revised 12-month equal-quarter calendar 
was then almost unknown in this country. 

Last year, however, I had the pleasure of addressing your Com- 
mittee in support of this plan, known in the United States as The 
World Calendar, showing how it would remedy the important defects 
of the present calendar without the upheaval which must accompany 
adoption of the 13-month proposal. Your Committee, after giving 
the subject earnest consideration, decided to keep the question open 
until after the international conference which was to be held at 
Geneva in October. That conference has since taken place, and its 
proceedings marked progress. 

It was my privilege to attend the sessions at Geneva in October, 
as well as the earlier meetings there of the Preparatory Committee 
which mapped out the program for the international conference. 
Perhaps the most important action taken was the weeding out of 
scores of impractical plans for calendar changes, which are now 
eliminated by international agreement. With these eliminations, the 
issue narrows itself to two principal plans for revision: the perpetual 
13-month, and the perpetual 12-month equal-quarter calendars. 

At Geneva the 13-month proposal lost significantly in strength 
between the meeting of the Preparatory Committee in June and 
that of the International Conference.in October. In June, six of the 
14 members of the Preparatory Committee endorsed the 13-month 
plan. In October, however, with 44 nations represented, only two 
delegates, those of Canada and Yugoslavia, were in a position to 
commit their governments to the 13-month idea. Switzerland, Greece, 
Belgium, Italy and Holland expressed opposition to any 13-month 
proposal. The American delegate definitely stated that the United 
States government did not favor any particular plan. The Secretary 
of the British Parliamentary Committee declared emphatically that 
if the League of Nations should lend its support to a 13-month calen- 
dar, the sympathy of Great Britain would be irretrievably alienated. 
The Japanese delegate read an official statement that Japan would 
refuse any reform which would give the year 13 months. 

The World Calendar, on the contrary, made friends at the ses- 
sions of the conference. Switzerland and Greece officially supported 
this plan, which was also approved by the representative of the 
British Parliamentary Committee. It had a large following in Ger- 
many, Italy, France, Belgium, Holland and the Scandinavian coun- 
tries. Mahatma Gandhi submitted a statement in which he explained: 
“As most of the Indian calendars are arranged on a 12-month basis, 
it would obviously be easier to meet on this common ground. I am 
in favor of such a calendar.” 
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Since the October meeting, there have been additions to the 
ranks of the 12-month revisonists, notably from Austria, China and 
Canada. The Austrian Minister in Switzerland has registered the 
opinion that a 13-month calendar is a “most extraordinary wildcat 
scheme.” China has organized a national calendar committee in 
favor of the The World Calendar; and, in Canada, the retiring presi- 
dent of the Royal Astronomical Society suggests adoption of the 12- 
month plan. As for the United States, your Committee is already 
familiar with the increasingly wide public support for the same plan. 

Summed up briefly, the Geneva report is in accord with the recom- 
mendation made to the conference by The World Calendar Associa- 
tion, namely, that the various governments should be allowed more 
time for study and education. The conviction was expressed that 
calendar reform is certainly desirable in principle, and that the present 
calendar is inadequate to the needs of modern economic and social 
life. But because of the world’s present preoccupation with other 
matters and the need for more education, the League requested the 
governments to give calendar reform a more intensive study, and to 
stimulate public interest, before again taking up the matter in inter- 
national conferences. This temporary delay is not a retreat but a spur 
to bring further action into the movement. 

The first objective in correcting the calendar is to bring it into 
the realm of law, order and harmony. The builders of calendars from 
the beginning did acknowledge astronomy and certain laws of mathe- 
matics. They did not sufficiently recognize, however, the vast sys- 
tem of the universe, in which there is developed an orderly and har- 
monious arrangement made up of many complex parts. With the 
awakening sense of understanding a nicer regard for balance, variable- 
ness, order and stability, as evidenced by the cosmic law, is a neces- 
sity that must find its place in a calendar adequate for the present 
and future. 


SEARS v. CHEMICAL BANK & TRUST CO. 


(Court of Chancery of N. J., July 12, 1932) 
Wills—Trust Funds—Construction, Etc. 

Case of Frank H. Sears, Complainant, and Chemical Bank & Trust 
Company et al., Defendants. On bill, etc. 

Messrs. King & Vogt for Complainant. 

Mr. Lewis C. Condit and Mr. James H. Hayes for Chemical Bank 
& Trust Co., Defendant. 

Messrs. Edwards, Smith & Dawson for Alma E. Grover et al., 
other Defendants. 

Conc.usions, Not TO BE PUBLISHED IN REPORTS 


FIELDER, V. C.: Frank H. Sears, Sr., died June 20, 1906, a 
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resident of Kansas. One week prior to his death he delivered to his 
sister, Elizabeth H. Sears, certain personal property and took her receipt 
therefor. The receipt specifies the property as follows: 


Deposit in National Bank of Commerce 

Two checks of Elizabeth H. Sears for total of 

Check signed by Gillespie 

Note W. O. and T. O. Laughlin 

Life insurance policy, Mutual Life Ins. Co. ........ 


The receipt acknowleges that all the above property is part of the 
estate of Frank H. Sears, Sr., and not a part of the property of Eliza- 
beth H. Sears, and states that, in case of his death, said property should 
be turned over to his heirs according to the terms of his will. By his will 
Frank H. Sears, Sr., appointed Elizabeth H. Sears executrix and trustee, 
bequeathed a legacy of $1,000 to William C. Sears, a son, and directed 
that his executrix and trustee hold the residue of his estate in trust to 
apply the interest, income and principal to the education and maintenance 
of his son, Frank H. Sears, Jr., the complainant herein, until he reached 
the age of 23, when the residue should be paid to complainant. 

Immediately after her brother’s death, Miss Sears brought the com- 
plainant, then a boy about fourteen years of age, from Kansas to her 
home in New York City to live with her and she provided for his educa- 
tion and support until 1913, when he reached the age of twenty-one years. 
She did not probate her brother’s will and it was not probated until May 
5, 1931, some time after complainant received it from the defendant, 
Chemical Bank and Trust Company (hereinafter called Chemical Bank). 
Elizabeth H. Sears died July 12, 1929, without having accounted for any 
of the above mentioned property, and in her safe deposit box were found 
her original receipt for the property and the will of Frank H. Sears, Sr., 
contained in an envelope on which she had written: “To be delivered to 
Frank H. Sears, nephew, on my death.” She left a will which was ad- 
mitted to probate in Morris county, on which letters testamentary were 
issued August 14, 1929, to the Chemical Bank, named in her will as 
executor and trustee. Her original receipt, the will of Frank H. Sears, 
Sr., and the envelope in which they were contained, came to the hands 
of Chemical Bank soon after the probate of her will and were delivered 
some time thereafter to complainant. 

February 27, 1931, the Chemical Bank filed its account as executor 
of the estate of Elizabeth H. Sears and gave complainant notice of settle- 
ment thereof. April 7, 1931, complainant filed his bill in this cause 
against the Chemical Bank as executor and trustee, praying that an ac- 
count be taken of the assets of Frank H. Sears, Sr., received by Elizabeth 
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H. Sears, and that her estate in the hands of said executor and trustee 
be impressed with a trust in favor of complainant for the amount found 
due him on such accounting. An order was entered restraining the Chemi- 
cal Bank from proceeding with said accounting and restraining it from 
disposing of any of the assets in its hands. Subsequently certain bene- 
ficiaries under the will of Elizabeth H. Sears were, on their motion, 
admitted as party defendants. 

There can be no doubt that Miss Sears received all the property 
mentioned in her receipt in trust to dispose of according to the provisions 
of her brother’s will. Her receipt and the manner in which she kept a 
record of the fund and of its use satisfy me on this point. The defend- 
ants dispute that the $2,000 life insurance policy belonged to the estate 
of Frank H. Sears, Sr., because it was made payable to Miss Sears and 
was paid to her after his death, but her receipt said that it was part of 
her brother’s estate and she deposited the proceeds of the check which 
she received from the insurance company, with other trust funds men- 
tioned in her receipt, in a savings account which she opened in the name 
of “Elizabeth H. Sears for nephew Frank Sears.” Expense records 
kept by her wherein she entered money withdrawn from this bank account 
and expended for the maintenance of complainant, or to reimburse her- 
self for expenditures for maintenance, also tend to convince me that the 
$2,000 so received by her belonged to the estate of her brother, as stated 
in her receipt and that she treated that money as trust funds. 

From bank books, check books and records kept by Miss Sears and 
found among her effects after her death, her disposition of the trust 
fund can be determined with fair accuracy. She collected the entire 
$7,015 principal of the trust fund, with $273.89 interest, or a total of 
$7,288.89. From the sum so received and interest which thereafter ac- 
crued thereon, she made disbursements for hospital, doctor and under- 
taker bills due from her brother’s estate and for the education and sup- 
port of the complainant and for other purposes as hereinafter stated, 
and I find that she was a debtor to the trust fund at her death. 

On June 30, 1907, she took $1,666.66 from the trust fund to pay 
off a mortgage covering property which she owned, known as Marble 
Hill lots. On August 5, 1907, she used $2,500 trust moneys to purchase 
a mortgage known as the Castallone mortgage, and, on April 4, 1910, 
she withdrew $1,000 from a trust bank account for a purpose not dis- 
closed. These three items were not used by her for any purpose of the 
trust, and in records kept by her she showed herself indebted to com- 
plainant for these amounts and she charged herself with interest thereon. 
I find that at her death she was indebted to complainant in the sum of 
$1,666.66, with interest from July 1, 1913, and $1,000, with interest from 
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October 1, 1913. The Castallone mortgage went into the purchase of 
real estate and must be dealt with separately. 

Miss Sears maintained and supported complainant until he was 
twenty-one years of age. In her records of expenditures on his behalf, 
she charged herself with interest on the sums she diverted from the trust 
funds and credited herself with her expenditures for his account, reim- 
bursing herself for excess expenditures by making withdrawals against 
trust funds in bank. Thus complainant’s principal and interest appear 
to have been sufficient to meet all her payments on his account and such 
payments appear to have exhausted his estate, except as to the items of 
$1,666.66 and $1,000 which she had borrowed and never repaid. 

March 14, 1911, Miss Sears purchased an apartment house property 
known as 681 East 189th Street, New York City, for $30,000, taking the 
title subject to a $25,000 mortgage and paying $5,000 cash. To raise this 
cash she placed a mortgage of $2,800 on her Marble Hill lots, and from 
the proceeds of the mortgage she paid the seller $2,500 and assigned to 
him the $2,500 Castallone mortgage. Thus half the cash required for 
the purchase was paid out of her own funds and the other half with 
money she had taken from the trust funds and invested in a mortgage, 
and so she held title to the apartment property for the joint benefit of 
herself and the complainant. The mortgage on this property was subse- 
quently reduced to $17,500 and, on October 30, 1925, Miss Sears ob- 
tained an additional mortgage loan of $2,500 on the property and used 
that sum to pay off the $2,800 mortgage she had placed on her Marble 
Hill lots. She sold the apartment house August 15, 1927, for $55,000, 
of which she was paid $10,000 in cash, $20,000 by the assumption of 
the mortgage thereon and $25,000 by a purchase money bond and mort- 
gage, on which quarterly installments on account of principal were to 
be paid, with interest. This mortgage formed part of her estate and at 
her death $22,375 principal was due thereon. The net cash received by 
Miss Sears on the sale of this property was $9,494.19, of which com- 
plainant is entitled to one-half, with interest from August 15, 1927. He 
is also entitled to allowance for one-half of the mortgage for $2,500, 
which Miss Sears placed on the apartment house, with interest thereon 
from October 30, 1925. He is further entitled to one-half of the pur- 
chase money mortgage which Miss Sears took back on the property, with 
one-half of the interest thereafter paid thereon, with interest from the 
dates of interest payments. 

In the account which Miss Sears kept of her receipts and disburse- 
ments, she charged herself with interest on the Castallone mortgage, to 
July 1, 1913. Because I have found that by the use of that mortgage 
she made the complainant her partner in the purchase of the apartment 
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house property, her estate should be allowed credit for said interest pay- 
ments from March 14, 1911, to July 1, 1913, with interest thereon. 

There is no record available to show what, if any profits were de- 
rived from the operation of the apartment house until 1922, but from 
that year to the year the house was sold there are worksheets in Miss 
Sears’ handwriting in connection with her Federal income tax returns, 
which show a total net profit of $14,408.85. There are also certain other 
items of operating expense shown on some of the work sheets but not 
included in the tax returns, which items, in fairness, I think should be 
deducted from the above net profits. In the work sheets for 1924 are 
such items for a total of $646.87, and the 1927 work sheet contains a note 
of $255.32 paid for commissions on rent. From the net profit of $14,- 
408.85 the sum of $902,19 should be deducted and the complainant al- 
lowed one-half of the balance, with interest from August 15, 1927. 

rhe defendants urge that conversations or conferences between com- 
plainant and other parties interested in the probate of Miss Sears’ will 
le’ them to believe that the complainant had waived his rights in his 
father’s estate, in consideration of an agreement by others not to contest 
the probate of Miss Sears’ will. There were some negotiations between 
complainant and others, after complainant knew of the existence of his 
father’s will, which tend to show that complainant might have been 
willing to waive all claims under his father’s will, if some threatened or 
intimated opposition to the probate of his aunt’s will was abandoned, but 
the negotiations were indefinite and required the assent of several people 
who never arrived at any terms and no agreement was ever made. More- 
over, at the time the negotiations were in progress, the complainant was not 
in possession of the evidence produced at this hearing concerning the 
manner in which his aunt had used the funds his father had entrusted 
to her, or the extent of her liability to him. I see nothing in the evidence 
to estop him from setting up his present claim. 

By Miss Sears’ will she gave complainant $5,000 and one-quarter of 
the residue of her estate after the termination of certain life estates. 
He has received his $5,000 legacy, less inheritance taxes, and that sum, 
together with his one-quarter in remainder, is less in amount than the total 
of the claim which I think should be allowed him in this suit. It may 
have been his aunt’s thought, although there is nothing in the will or 
evidence to disclose it, that the provisions of her will for his benefit would 
be sufficient to discharge her obligation to him as beneficiary under the 
trust fund which she had received from his father, but I cannot construe 
her will to have that legal effect (Roger v. Hand, 39 N. J. Eq. 270; 
Russel v. Minton, 42 N. J. Eq. 123; Deichman v. Arndt, 49 N. J. Eq. 106; 
Sennett v. Piatt, 85 N. J. Eq. 436). 

The evidence produced to show the manner in which Miss Sears 
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managed the trust fund and to prove the use she made of it and her 
expenditures therefrom is complicated. In stating the items for which 
I find her estate liable to complainant, I believe I have given amounts 
and dates accurately, but I shall leave it to counsel to agree on a state- 
ment based on my conclusions, which will show the proper items and the 
amount of simple interest figured thereon and the total resulting there- 
from, and if, in preparing such statement, they disagree on any item, 
they may submit their dispute to me and I will settle it. For the total 
amount which will be found due from Miss Sears’ estate (about $40,000) 
there will be a decree adjudging the correct and definite amount and 
directing that such amount be paid from her estate prior to executor’s 
commissions and legacies. It may be that when the amount so due is 
fixed and is compared with the estate received by the executor, as shown 
by its account, some provision will be necessary in the decree touching 
legacies (including complainant’s) and taxes paid by the Chemical Bank. 

Counsel for the complainant and defendants, in discussing in their 
briefs the indebtedness due from Miss Sears’ estate, have referred to it 
as due complainant, and for convenience I have also treated it in that 
light, but I think the indebtedness is due to the estate of Frank H. Sears, 
Sr., and should be paid to his administrator with the will annexed for 
disposition according to the terms of his will. Complainant is not the 
sole beneficiary under his father’s will, a legacy of $1,000 being therein 
provided for testator’s other son, William C. Sears. It seems to me that 
it may be necessary to amend the pleadings so as to bring in said adminis- 
trator with the will annexed, or William C. Sears, as a party to this suit. 





CITY OF BAYONNE v. MUTUAL BENEFIT & INVESTMENT CO,, ET AL. 


(State Board of Tax Appeals, August 8, 1932) 
Taxation—A ppeal and Withdrawal of Same—Effect 
Case of City of Bayonne, Appellant, against Mutual Benefit & In- 
vestment Co., and Commonwealth Realty Co., et al. 
Mr. Alfred Brenner for Appellant. 
Mr. Bart R. Boyle for Respondents. 


WEAVER, President: The respondents, the Mutual Benefit In- 
vestment Company and the Commonwealth Realty Company, appealed to 
the Hudson County Board of Taxation for the reduction of the assess- 
ment levied for the year 1931 on property owned by them in the City 
of Bayonne. The County Board granted a substantial reduction, from 
which action the City of Bayonne filed an appeal with this Board, praying 
for the restoration of the said assessment as originally levied. No appeal 
was filed with this Board by the respondents. 

When the matter came on for hearing the City withdrew its appeal. 
The respondents then requested permission to submit evidence in order 
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that the Board might reduce the assessment to an amount less than that 
fixed by the County Board. The Board refused to hear the evidence 
offered by the respondents, and ordered that the appeal be entered on 
the records as withdrawn. 

The respondents claim that, upon the withdrawal of an appeal by 
a petitioner, it is the duty of the Board to permit the respondents to 
proceed with the case, to review the judgment of the County Board of 
Taxation, and, if in its opinion the assessment as fixed by the County 
Board is above the true value of the property to enter judgment granting 
a further reduction. This claim is predicated upon certain theories, 
namely : 

(a). That the appellant had no right to withdraw its appeal. 

(b). That on appeal before the Board it has power to reduce or 
increase the assessment, for which purpose a trial de novo is held, and 
that it is not bound by the judgment of the County Board of Taxation. 

(c). That the Board, if it does not permit respondents to submit 
proofs, has no evidence before it as to the true value of the property in 
question, and therefore cannot render a judgment on the same. 

(d). That the Board has authority to enter a judgment, upon proper 
proofs, for an amount less than the valuation fixed by the County Board. 

All of these points in this case are without merit. 

According to the record before us, the respondents were evidently 
satisfied with the judgment of the Hudson County Board of Taxation, as 
they filed no appeal therefrom with the State Board of Tax Appeals 
on or before October 1, 1931, as required by Section 704 of the General 
Tax Act, P. L. 1918, p. 881. The appellant was “aggrieved” by the 
action of the Hudson County Board of Taxation and did take an appeal 
according to the provisions of the Act, supra. If respondents were 
aggrieved, they should also have taken an appeal in the nature of a cross- 
petition, similar to counter suits and cross petitions in the Courts of 
law and equity. If such procedure had been followed, the two appeals 
would have been tried as one. 

The right of an appellant to withdraw his appeal or to fail to prose- 
cute the same has always been recognized. When the appellant with- 
drew its appeal in this case there was no person “aggrieved” before the 
Board, nor was there any matter before it for determination. Borough 
of Kenilworth v. Board of Equalization of Taxes, 78 N. J. L. 302; 72 
Atl. 966, is applicable to the instant situation. 

The law in this State is well settled to the effect that it is fundamental 
in all classes of cases that an appeal should be brought on, or, in default, 
be dismissed. In Lum v. Price, 16 N. J. L 195, it was held that appellant 
must “prosecute his appeal or it will be properly dismissed.” State v. 
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Bidleman, 17 N. J. L. 20, is not to the contrary. If the appellant moves 
the case, the respondent must prove the main case over again; but if 
the appellant refuses to move the case, a dismissal is in order. This law 
is equally applicable to cases where the hearing of an appeal amounts 
to a trial de novo. See Woodhead v. State, 134 Atl. 556; 102 N. J. L. 519. 

The taking of an appeal from a County Board to this Board does 
not vacate, annul or destroy the judgment of the County Board. The 
effect of the appeal is that the operation of the judgment is suspended 
until a new judgment is given or the appeal dismissed. Where the ap- 
pellant fails to prosecute the appeal the only proper relief to be afforded 
to the appellee is to dismiss it. Read v. Rocap, 4 Halst. 347; Lum v. 
Price, 1 Halst. 195; Howell v. VanNess, 31 N. J. L. 443. The appellee 
is not bound to proceed ex parte and try his cause. Lum v. Price, supra. 

An appellate body can only consider those matters which are brought 
before it by the appeal,—that is, the limitation of its jurisdiction. This 
is such a fundamental principle of law that it needs no citation of author- 
ity to support it. 

Upon the record before us, if the appellant had proceeded with its 
proofs and the respondents had proceeded with their proofs, the most 
that the Board could do would be either to affirm the judgment of the 
Hudson County Board of Taxation, or to increase the valuation fixed 
and determined by the County Board. If respondents had taken an 
appeal in the nature of a cross-petition, the matter of valuation would 
have been opened and the Board could have entered judgment within 
the bounds of the proofs. 

The right of appellant to withdraw its appeal is affirmed, and the 
said appeal has been so entered on our records. 





MISCELLANY 
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THE NEW VICE-CHANCELLOR 


Because of the resignation as 
Vice-Chancellor of Edmund B. 
Leaming of Moorestown, N. J., 
Chancellor Walker appointed, on 
August 24th, Judge Francis B. 
Davis, of Woodbury, to succeed 
him. In appointing him the Chan- 
cellor said: 

“He lives in Gloucester county, 
the same distance from Camden as 
the residence of Vice-Chancellor 
Leaming in Moorestown, eight 


same continuous attention, and at- 
tendance of the Vice-Chancellor to 
his work and presence at the chan- 
cery chambers in the Court House.” 


Judge Davis, a Republican, re- 
signed from the Senate last year 
to accept the post of Circuit Court 
Judge. He is 54 years of age and 
was admitted to the Bar in 1899 
and became a counselor in 1902. 
He has practiced law in Woodbury 
since 1899. He is a Special Master 
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in Chancery and a Supreme Court 
Commissioner. He first came into 
political prominence in 1912 as 
Secretary of the Senate and held 
the post for the sessions from 1915 
to 1917. From 1917 to 1922 he was 
President Judge of the Gloucester 
County Common Pleas Court and 
President of the County Bar Asso- 
ciation from 1921 to 1923. He has 
been City Solicitor of Woodbury 
since 1909 and was Chairman of 
the Republican County Committee 
for many years. 

In 1923 Mr. Davis was elected to 
the Senate and was re-elected in 
1926 and 1929. He was majority 
leader in, 1926 and President of the 
Senate in 1927, serving as Acting 
Governor. 





A 749-PAGE BRIEF 


Assistant Attorney-General 


Duane E. Minard has prepared and 
had printed a brief in the suit in 


the United States Supreme Court 
of New Jersey against the State 
of Delaware to establish finally the 
boundary line between those States. 
The immense volume shows a 
wealth of research in this country 
and in England that is rarely met 
with in a mere law brief. Besides 
the Attorney-General, Mr. George 
S. Hobart is listed as Special Coun- 
sel. The table of authorities cited 
alone fills eleven pages, and appar- 
ently no source of information was 
neglected. The final conclusion is 
that “the legal boundary between 
the plaintiff and defendant in Dela- 
ware river and bay is the middle of 
the ship channel therein, as it ex- 
isted at the time of the American 
Revolution, west of Pea Patch Is- 
land, and elsewhere subject to 
changes in the location thereof oc- 
curring in the ordinary course of 
nature, or as marked and main- 
tained, by the United States govern- 


279 


ment, as the main navigable chan- 
nel in said river and bay.” 

Since the foregoing brief was 
printed, a circular has been issued 
noting some errors in it, and also 
an additional pamphlet of 62 pages, 
entitled, “Plaintiff's Proposed Find- 
ings of Fact, Conclusions of Law, 
and Form of Decree.” 





A NEW JERSEY LAWYER 
HONORED 


President Hoover, on August 6th, 
appointed Mr. Franklin W. Fort, 
of East Orange, President of the 
Lincoln National Bank of Newark 
and head of various corporations, 
Chairman of the Federal Home 
Loan Bank System. He is a son 
of former Governor John Franklin 
Fort, and a member of the Bars 
of New York and New Jersey. The 
honor is a great and unusual one, 
as it concerns a corporation which 
is to assign or handle many mil- 
lions of dollars to banks, etc., from 
Maine to California in the hope of 
relieving stagnant business. 





OBITUARIES 


Jupce Netson Y. DUNGAN 


Hon. Nelson Young Dungan, 
Senior Circuit Court Judge in the 
Essex County Circuit, died sud- 
denly of heart disease at Glendale, 
California, on August 15, 1932. He 
had gone by automobile with his 
family to California to spend his 
vacation, visit friends and see the 
Olympic Games at Los Angeles. 

Judge Dungan was born at Lam- 
bertville, N. J., May 3, 1867, being 
the son of Edmund B. and Martha 
(Young) Dungan. He was edu- 
cated in the public schools and, in 
1873, removed with his parents to 
Somerville, N. J., where he ever 
afterward resided. He passed ex- 
amination for teaching school when 
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sixteen and taught from 1883 to 
1885 at Somerville and Weston 
(near by) ; studied law under Bar- 
tine & Griggs at Somerville, and 
was admitted to the New Jersey 
Bar at the November Term, 1890, 
and as counsellor three years later. 
He was also Special Master and 
Examiner in Chancery and Su- 
preme Court Commissioner, was 
also admitted to the United States 
Courts and to the Bar of New York 
and of the District of Columbia. 
He practiced at Somerville, in 1898 
forming a partnership with present 
Common Pleas Judge John F. Re- 
ger, the firm being Dungan & Re- 
ger, which lasted until 1911, when 
he was appointed Circuit Judge. 

In 1895 he was appointed Prose- 
cutor of the Pleas for Somerset 
county, serving as such until Igoo. 
From 1903 to 1907 he was a mem- 
ber of the Board of Managers of 
the New Jersey State Village for 
Epileptics. Previously, in 1888, he 
enlisted as a private in Company H, 
3rd Regiment, National Guard of 
New Jersey, and was promoted 
through the various grades until 
February 21, 1912, when he was 
brevetted Brigadier-General. He 
had been retired as Colonel when, 
he was appointed Judge. He was 
commissioned Circuit Court Judge 
on March 24, IgII, and so con- 
tinued by reappointments until his 
death, becoming the Senior Judge 
of the Essex Circuit Court. 

While in politics a Democrat he 
rarely made political speeches and 
none after becoming Judge. His 
standing and character as Judge 
was of the highest. He was popu- 
lar with other Judges and with the 
Bar, and with all who knew him, 
being sociable, careful in speech and 
with an unsullied name. The Mer- 
cer Beasley School of Law gave 
him the honorary degree of LL. D. 
in 1931. He was Manager of the 


Somerville Dime Savings Bank in 
1904, Vice-President in 1912, and 
became President in 1931; also a 
Director in the First National Bank 
(now the Somerville Trust Com- 
pany) from 1904 to 1911. He was 
active in the First Reformed 
Church and Y. M. C. A. of that 
place, and in all civic affairs; also 
President at one time of the Somer- 
set County Historical Society. He 
was a Mason held in high honor. 
He is survived by the widow, Clara 
M., (who was a daughter of Abram 
J. and Mary E. W. Van Nuys), a 
daughter, Ruth E. and a son, Nel- 
son Y., Jr. 

The body and family came on 
East by train, and the funeral was 
held in the First Reformed Church, 
Somerville, on Tuesday, August 
23rd. It was a notable funeral for 
its large attendance, estimated at 
1,000, especially of Judges, lawyers 
and other officials and well-known 
citizens of the State. The pastor 
of the church, Rev. David R. 
Evans, preached from the text, 
“Know ye not that there is a prince 
and a great man fallen this day in 
Israel,” words of the Prophet 
Samuel. 

Among the Judiciary who formed 
Judge Dungan’s last Guard of 
Honor were, Chief Justice Gum- 
mere, Newark; Justice Joseph A. 
Bodine, Trenton; Justice Clarence 
E. Case, Somerville ; Vice-Chancel- 
lor Maja Leon Berry, Toms River. 
Other Judges in attendance were 
William A. Smith, Newark; Wor- 
rall F. Mountain, Newark; Frank 
L. Cleary, Somerville; A. Dayton 
Oliphant, Princeton; Henry H. El- 
dredge, Cape May; Francis B. 
Davis, Woodbury; Rulif V. Law- 
rence, Freehold; Edwin C. Caffery, 
East Orange; Newton H. Porter, 
Montclair; Thomas H. Brown, 
Perth Amboy; also Judges Richard 
Hartshorn, Adrian Lyon, Daniel J. 
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MISCELLANY 


Brennan, Walter D. Van Riper, 
John F. Reger and Dallas Flanni- 
gan, all of the Common Pleas 
Court ; Judge Joseph Siegler of the 
Essex Juvenile Court; John H. 
Scott, Essex County Clerk; ex- 
Judge Edward Stasse, Essex; for- 
mer Senator Henry Harrison, Es- 
sex; former Judge George Cathers, 
Middlesex County; former Judge 
George Large, Hunterdon; former 
Attorney-General Robert H. Mc- 
Carter; Joseph L. Smith, Prosecu- 
tor of Essex County, and former 
Governor George S. Silzer. 
Members of the F. & A. M., and 
the Knights Templar were, Wil- 
liam P. Hayes, Trenton, Past Grand 
Commander, K. T.; William Mus- 
chert, Trenton, with the same title; 
present Grand Recorder; Charles 
H. Russell, Plainfield, Grand Com- 
mander, K. T.; Matthew H. Hewitt, 
past Grand Commander; Albert 


Leon, Perth Amboy, Past Grand 
High Priest, R. A. C.; Marion H. 


Hall, Newark, P. G. C., R. A. C.; 
Charles R. Rinehart, present Grand 
High Priest, Royal Arch Chapter ; 
Charles B. McCraken, Lambert- 
ville, Grand Secretary, the same 
Lodge; William H. Pike, Newark, 
District Deputy; Robert W. Meek- 
er, Plainfield, Grand Trustee, R. A. 
M.; W. E. F. Mentzer, Trenton, 
Past Grand Captain, K. P.; Ed- 
ward M. Fearing, Past Grand 
Master, F. & A. M., and W. Holt 
Apgar, Trenton, with the same title. 

Besides General Price, the mili- 
tary men of the State were repre- 
sented by Lt. Col. John M. Rogers, 
Lt. Col. Dept. Adjt. Gen. M. 
Schlickter of Elizabeth, Lt. Col. 
Robert Paterson, and a deputation 
of the Old Guard of New York, 
headed by Captain Tilden, and Maj. 
Gen. George Cohler, Divisional In- 
structor of the 44th Regiment, Na- 
tional Guard. 

The newspaper eulogiums upon 
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this good Judge were too numerous 
for reproduction here, but the fol- 
lowing from the New Brunswick 
“Home News” summed up _ his 
standing and character as admir- 
ably as any other: 


“With the death of Judge Nel- 
son Y. Dungan, the State has lost 
one of its most capable judicial 
figures, and his home town, Somer- 
ville, has lost one of its best citi- 
zens and kindliest neighbors. .. . 
Lawyers liked to try cases under 
him sure of a fair hearing and 
decision, without favoritism or 
prejudice. Off the Bench, all his 
neighbors liked to chat with him, 
for, busy as he was, he found time 
always to stop and talk to the men 
and women in his section of the 
State to whom Judge Dungan was 
the symbol of civic leadership. No 
small favor for friend or neighbor 
was ever too much trouble for him. 
Today in Somerville you may hear 
those who knew of his earnest and 
indefatigable support of his Church, 
of his quiet beneficiences and chari- 
ties, recalling the countless helping 
hands he had lent, so unobtrusively 
that only the objects of his kind- 
ness knew it. He will be missed— 
not merely as a leader in legal cir- 
cles, but as a ‘man who loved his 
fellow men.” 


Mr. Lucius L. GILBERT 


Mr. Lucius L. Gilbert, an attor- 
ney both of the New York and 
New Jersey Bars, died July 31, 
1932, at his home, 126 Crescent 
avenue, Plainfield, N. J. He was 
the younger son of the late Edward 
and Laura S. Gilbert. He was born 
in New York City and moved to 
Plainfield at the age of eight. He 
was admitted to the New Jersey 
Bar as attorney at the June Term, 
1902, but his office was at 30 Pine 
street, New York City. 
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His garden was Mr. Gilbert’s 
hobby and he was a recognized con- 
noisseur on roses. Books also were 
his delight and his education ceased 
only with his death. His love of all 
that was beautiful in nature and 
literature enriched his strong per- 
sonality. He was not married, but 
his mother and two sisters survive 
him. 





LAW MAGAZINE ARTICLES 


Interesting and useful recent 
articles in law magazines are the 
following : 

“Compensation for Automobile 


Accidents: a Symposium,” in the 
Columbia Law Review for May. 

“The Accomplice as a Witness,” 
in the Canadian Bar Review for 
May. 

“The Torrens System—After 35 
Years,” in the North Carolina Law 
Review for June. 

‘Trial by Newspaper,” in the 


‘United States Law Review for 


July. 

“Injunctions to Restrain Picket- 
ing,” in the United States Law Re- 
view for June. 

“The Measure of the Trustee’s 
Liability for Improper Invest- 
ments,” in the University of Penn- 
sylvania Law Review for June. 
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